IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT,
IN AND FOR ORANGE COUNTY, FLORIDA

VERANDA PARTNERS, LLC, a
Florida limited liability corporation,
CASE NO.: 07-CA-2622
Plaintiff,
JUDGE: Dv. 35 (Whitehead)
Vs.

LARRY GILES, individually,

Defendant.
/

DEFENDANT’S MOTION FOR ABATEMENT OF CLAIM
AND INTEGRATED MEMORANDUM OF LAW

Defendant, LARRY GILES, (hereinafter “Defendant”), moves this Court to abate the
claims asserted in Plaintiff’s Complaint against him pending a determination whether this claim
is barred as a SLAPP suit pursuant to § 720.304(4), Fla.Stat. (2006), and in support states:

1. Defendant has published an online newspaper entitled the Veranda Park News.
The Plaintiff, VERANDA PARTNERS, LLC (hereinafter “Plaintiff”) in its Complaint, seeks
economic compensation for alleged slanderous statements published in this online newspaper.

2. It is the Defendant’s position that the Plaintiff’s claims are legally and factually
meritless. However, the bringing of this claim also triggers certain provisions under Florida law
that must be evaluated and adjudicated prior to addressing the Plaintiff’s case-in-chief.

3. Specifically, the filing of Plaintiff’s case has triggered a cause of action under
Florida Statute § 720.304(4), Fla.Stat. (2006) as well as a claim for abuse of process.

4. Both counter-claims arise from the Defendant/Counterclaimant’s assertion that

the underlying lawsuit is a “SLAPP” (Strategic Lawsuit Against Public Participation).



5. It is the public policy of this State that SLAPP suits are disfavored. Florida
Statute § 720.304(4) provides for an expedited review of any such counterclaim. Even if it did
not, the First Amendment would mandate that any such claims be evaluated prior to the
defamation case-in-chief.

6. The Defendant suffered immediate harm upon the receipt of the Plaintiff’s
correspondence of February 23, 2007, attached hereto as Defendant’s Exhibit A.

7. This letter warned the Defendant that if he did not immediately cease from
exercising his First Amendment-protected rights and immediately remove his newspaper from
the World Wide Web, he would be sued.

8. The Defendant firmly believed that he had every legal right to continue
disseminating information. However, fearful of an impending lawsuit and the costs thereof,
Defendant chose to acquiesce to the Plaintiff’s unreasonable and unsupportable demands.

9. Nevertheless, the Plaintiff elected to renege on its promise and filed suit against
the Defendant for slander in this Court.

10. Should the Court determine, as a threshold matter, that this suit has been brought
in contravention of Florida Statute § 720.304(4), then it will, as a matter of law, be required to
dismiss the underlying slander suit.

11. Similarly, the abuse of process claim can, and should, be evaluated prior to
evaluating the Plaintiff’s case in chief, since Defendant should not be required to defend an
abusive action asserted against him.

12.  Free Speech rights are cherished in this country, and enjoy a preferred position in
American jurisprudence. Any depravation of First Amendment rights should be given

expedited consideration by the courts, to ensure that these rights are not violated by the very



process of defending against the claims in the Complaint, and participating in the discovery
process in connection with such claims.

13.  As a matter of judicial economy, and as a matter of minimizing the negative
impacts this suit has had upon both the Defendant and upon countless other members of the
public who, (upon learning that the Plaintiff has filed this SLAPP suit against the Defendant)
are having their First Amendment rights chilled, the Counterclaims should be resolved prior to
the case-in-chief.

MEMORANDUM OF LAW

1. BRIEF NARRATIVE OF FACTS

Larry Giles has spent the past twenty-nine (29) years serving as a public servant. Using
his life-savings, he purchased a home in MetroWest. At some point, the Plaintiff took a
controlling interest in this community.

MetroWest has a well-documented recent history of decline.! Mr. Giles, powerless to
stem the tide on his own, purchased an Internet domain and began publishing an online
newspaper, the VERANDA PARK NEWS. The content of the VERANDA PARK NEWS was
observations of events in the neighborhood, critiques of aesthetic issues in the neighborhood,
and mild commentary. None of the statements in VERANDA PARK NEWS were particularly

original or especially caustic. In fact, a perfunctory Google® search reveals a multitude of

! See, e.g., “New Angels vow to protect Orlando,” Orlando Sentinel, (April 2, 2007), which can be viewed at:
http://tinyurl.com/2bbwhb;

“Hired guns to patrol streets of MetroWest,” The Sun-Sentinel, (March 29, 2007), which can be viewed at:
http://tinyurl.com/yvpc4b;

“Victim's mom to run support group,” Orlando Sentinel, (April 1, 2007), which can be viewed at:
http://tinyurl.com/23vqyl;

“Man Gunned Down On Bike Is County's 19th Homicide Of Year,” (March 29, 2007), which can be viewed at:
http://www.local6.com/news/11434878/detail.html;

“Police: Women Dragged By Hair During Robbery,” (March 19, 2007), which can be viewed at:
http://www.local6.com/news/11297321/detail.html;

“Gunmen Rob Dunkin Donuts, Customers In MetroWest,” (March 12, 2007), which can be viewed at:

http:// www.wftv.com/news/11227619/detail.html;




opinions about MetroWest, its decline, and the Plaintiff — most of which are unflattering. See,
e.g., “Pine Castle focuses on rise in crime,” (April 5, 2007), which can be viewed at:
http://tinyurl.com/2chev8; see also, http://tinyurl.com/2bw74s, and http://tinyurl.com/3yzc8a.

It is unclear which statements in VERANDA PARK NEWS the Plaintiff found to be so
offensive that it instructed its counsel to send, via hand delivery, the demand letter attached as
Defendant’s Exhibit A. That demand letter, dated February 23, 2007, was hand-delivered to
Mr. Giles’ home in the late evening hours, and demanded that his entire website be taken down
prior to 11:59 PM on February 24" If Mr. Giles failed to comply with this expedited,
unreasonable demand and deadline, a lawsuit would be filed against him by Plaintiff on
February 26, 2007.

Mr. Giles firmly believed, as he still does, that all of the statements on VERANDA PARK
NEWS were true. He also continues to believe, that the Plaintiff’s demand was unreasonable,
overreaching, and legally deficient. Nevertheless, Mr. Giles was frightened into submission,
and promptly removed the VERANDA PARK NEWS from the World Wide Web. He believed that
this would be an unsatisfying, but expedient resolution to this dispute.

Unfortunately, it was not. The Plaintiff’s vindictiveness, no doubt coupled with the facts
that: a) The Plaintiff’s law firm had previously represented Mr. Giles;” and b) The Plaintiff’s
law firm had sued Mr. Giles personally in Orange County Case Number 2005-SC-4985, created
a confluence of emotion that apparently culminated in the filing of this lawsuit, despite apparent

promises to the contrary in the letter of February 23, 2007.

? It is worth noting that the undersigned sought assurances that no confidential information gained through this
representation would be used against Mr. Giles, and counsel for the Plaintiff flatly refused to give such assurances.



On Friday, March 30, 2007, Mr. Giles retained the undersigned counsel and submitted
its Answer, Counterclaim and initial discovery on Monday, April 2, 2007, after being refused
the courtesy of an extension of time to respond to the Complaint.

Further, on Monday, April 2, Defendant’s counsel was instructed by Plaintiff’s counsel
that it sought to schedule Defendant’s deposition at the offices of Plaintiff’s counsel for the
week of April 10, 2007. Apparently, Plaintiff’s counsel seeks to immediately start the discovery
process on its slander claims, without regard to whether its claim is prohibited as a SLAPP suit
or as an abuse of process.

To date, Giles’ First Amendment rights are being chilled. The Supreme Court defines
the “chilling effect” as the “collateral effect of inhibiting the freedom of expression, by making
the individual the more reluctant to exercise it.” Smith v. California, 361 U.S. 147, 151 (1959)
(holding ordinance that prohibited the possession of “obscene” or “indecent” material in a
bookstore to be unconstitutional due to its tendency to inhibit not only unprotected expression
but also protected expression). This effect is recognized as affecting free association rights as
well as free speech rights. See, e.g., Dombrowski v. Pfister, 380 U.S. 479, 493-94 (1965)
(discussing “chilling effect” on defendant’s associational rights); Thornhill v. Alabama,
310.U.S. 88, 97-98 (1940) (discussing chilling effect on free speech rights); A chilling effect
exists when citizens are apprehensive to exercise their rights to free expression or free
association due to the threat of the expense and inconvenience of litigation. See, e.g., See Laird
v. Tatum, 408 U.S. 1, 12—13 (1972); Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 67
(1963) (internal citations omitted). This chilling effect extends beyond the Defendant, and thus
raises the stakes with respect to this court’s execution of the public policy of this state, as

articulated in Fla. Stat. § 720.304(4). Persons with whom Giles is in contact, as well as anyone



who has read about the suit (which was the subject of a Page 1 article in the Orlando Sentinel on
March 28, 2007) is likely fearful of any criticism of this developer — a result that is no doubt
sought after and welcomed by the Plaintiff.

Defendant is therefore forced to turn to this Court to preserve Defendant’s rights.

II. GILES FIRST AMENDMENT RIGHTS

Mr. Giles, through his use of web pages, is the modern equivalent of a town crier and a
pamphleteer. See Reno v. ACLU, 521 U.S. 844, 870 (U.S. 1997). He gave birth to his
publication due to the fact that he saw his community in a downturn, an observation that he
believed must be shared by many other members of his homeowners’ association (hereinafter
“HOA”). This presumption is inherently reasonable given the extreme media attention upon the
negative developments in that community. See, e.g., Police Issue Crime Alert For Metrowest,
WESH NEWS WEBSITE, Sept. 28, 2006 found at

http://www.wesh.com/news/9953075/detail.html (last visited April 4, 2007).

Although the protection of the First Amendment extends beyond political speech, there
is universal agreement that the central purpose of the First Amendment is to ensure that there is
free discussion of political matters. Buckley v. Valeo, 424 U.S. 1, 14 (1976). Protection of
political speech is the “indispensable condition, of nearly every other form of freedom.” Fed.
Election Com. v. Mass. Citizens for Life, Inc., 479 U.S. 238, 264 (1986). The greatest danger to
freedom of speech is the slow erosion of its protection since modest restrictions on free speech
are often less perceived than more extensive prohibitions. /d. at 264-65.

Mr. Giles’ politics are local, but as Tip O'Neill said, “all politics is local.” Tip O'Neill,
All Politics is Local (1994). The fact that his politics are restricted to a relatively small area —

his HOA and nearby environs — do not diminish the fact that Mr. Giles was speaking out on



matters of political and public importance. He sought to gain the attention and support of his
fellow residents, to spur his HOA into action, and to attract the attention of local officials. The
fact is that Giles did not like how his HOA was spending his dues, and thought that the HOA
was not acting in the best interests of its residents.

There is no better way to petition for redress of grievances with one’s government or
with one’s HOA than through public protest and by harnessing the power of the freedom of the
press. Freedom of the press is a "fundamental personal right" which "is not confined to
newspapers and periodicals. It necessarily embraces pamphlets and leaflets. . . . The press in its
historic connotation comprehends every sort of publication which affords a vehicle of
information and opinion." Branzburg v. Hayes, 408 U.S. 665, 704 (U.S. 1972); Lovell v.
Griffin, 304 U.S. 444, 450, 452 (1938); see also Mills v. Alabama, 384 U.S. 214, 219 (1966);
Murdock v. Pennsylvania, 319 U.S. 105, 111 (1943). This fundamental right certainly extends
to the medium at issue today — “the most participatory form of mass speech yet developed.”
Reno v. ACLU, 521 U.S. at 863; Macdonald v. Paton, 57 Mass. App. Ct. 290 (Mass. App. Ct.
2003).

I11. SLAPP SuUITS IN GENERAL

SLAPPs are lawsuits aimed at silencing a plaintiff’s opponents. The purpose of a
SLAPP is not to win, but to intimidate the SLAPP defendant and to chill petition and/or free
speech rights. The court in Wilcox v. Superior Court, 27 Cal.App.4th 809, 816, 33 Cal.Rptr.2d
466 (1994), explained the characteristics of SLAPP suits as follows:

SLAPP suits are brought to obtain an economic advantage over the defendant,
not to vindicate a legally cognizable right of the plaintiff. Indeed, one of the
common characteristics of a SLAPP suit is its lack of merit. But lack of merit is
not of concern to the plaintiff because the plaintiff does not expect to succeed in
the lawsuit; only to tie up the defendants’ resources for a sufficient length of time
to accomplish plaintiff’s underlying objective. As long as the defendant is forced



to devote its time, energy and financial resources to combating the lawsuit, its

ability to combat the plaintiff in the political arena is substantially diminished.

[Citations omitted]

Thus, while SLAPP suits “masquerade as ordinary lawsuits,” the conceptual

features which reveal them as SLAPPs are that they are generally meritless suits

brought by large private interests to deter common citizens from exercising their

political or legal rights or to punish them for doing so. [Citations omitted]
See also Duracraft Corp. v. Holmes Prods. Corp., 427 Mass. 156, 161, 691 N.E.2d 935 (1998)
(same); Piscottano v. Town of Somers, 396 F. Supp. 2d 187, 198 (D. Conn. 2005) (same); Wawa
Inc. v. Alexander J. Litwornia & Assocs., 2001 Pa. Dist. & Cnty. Dec. LEXIS 367 (Pa. C.P.
2001) (“A SLAPP suit is a lawsuit filed by one party against another party in retaliation for the
other party speaking out against the first party's agenda.”); Laura J. Ericson-Siegel, Review Of
Florida Legislation; Comment: Silencing Slapps: An Examination Of Proposed Legislative
Remedies And A "Solution" For Florida, 20 FLA. ST. U.L. REV. 487, 489 (1992) ("SLAPPs are
civil suits filed against non-governmental individuals and/or groups, often because of
communications with a government body, official, or the electorate, on an issue of some public
interest or concern); George W. Pring, SLAPPs: Strategic Lawsuits Against Public
Participation, 7 PAGE ENVTL. L. REV. 3, 708 (1989).

By any definition, plaintiffs who bring SLAPP suits “win” simply by dragging victims
into court and draining their (and the courts’) resources. That is the obvious intent of the
Plaintiff in this case. The Florida Legislature has made it clear that such suits are intolerable by
providing an accelerated review process for potential SLAPP suits. See Fla. Stat. §
770.304(4)(c). This law mandates that speed is of the essence in dispensing with SLAPPs. “It

is the intent of the Legislature that such lawsuits be expeditiously disposed of by the courts.”

Fla. Stat. § 720.304(4).



IVv. EVEN IN THE ABSENCE OF FLA. STAT. § 720.304(4), THE FIRST AMENDMENT WOULD
MANDATE AN EVALUATION OF THE COUNTERCLAIMS PRIOR TO AN EVALUATION OF
THE PLAINTIFF’S LAWSUIT.

This Nation was founded upon principles of liberty which, without freedom of
expression, are rendered meaningless. First Nat'l Bank v. Bellotti, 435 U.S. 765, 799 (1978)
(“This is the Liberty of the Press, the great Palladium of all our other Liberties, which I hope the
good People of this Province, will forever enjoy . . . ,” quoting A. Bradford, Sentiments on the
Liberty of the Press, in L. Levy, FREEDOM OF THE PRESS FROM ZENGER TO JEFFERSON 41-42
(1966) (emphasis deleted) (first published in Bradford's The American Weekly Mercury, a
Philadelphia newspaper, Apr. 25, 1734)).

This freedom took a quantum leap forward when the Supreme Court decided New York

Times v. Sullivan, 376 U.S. 254 (1964). In that case, the New York Times ran an ad seeking

support for the Civil Rights Movement, and criticizing the public officials in Alabama. The ad
contained verifiable falsehoods, and the Alabama officials filed suit for defamation. An
Alabama jury awarded the officials $500,000.00. Fortunately, the United States Supreme Court
held:

Those who won our independence believed . . . that public discussion is a
political duty; and that this should be a fundamental principle of the American
government. They recognized the risks to which all human institutions are
subject. But they knew that order cannot be secured merely through fear of
punishment for its infraction; that it is hazardous to discourage thought, hope
and imagination; that fear breeds repression, that repression breeds hate; that
hate menaces stable government; that the path of safety lies in the opportunity to
discuss freely supposed grievances and proposed remedies, and that the fitting
remedy for evil counsels is good ones. Believing in the power of reason as
applied through public discussion, they eschewed silence coerced by law -- the
argument of force in its worst form. Recognizing the occasional tyrannies of
governing majorities, they amended the Constitution so that free speech and
assembly should be guaranteed.

Sullivan, 376 U.S. at 270.



Those who control, operate, or serve on the boards of homeowners’ associations in this
state wield powers so similar to that of the state that they are often either intertwined or
equivalent. See Fla. Op. Atty. Gen. No. 99-53 (1999) (the Florida government in the sunshine
law, Fla. Stat. § 286.011 applies to HOA boards when they perform functions delegated to them
by the government). Similarly, Florida’s Open Records Law, Fla. Stat. § 286.011 (2007), and
Florida’s Open Meetings Law, Fla. Stat. § 119.011 (2007) (both derived from Fla. Const. Art. I,
§ 24 (2007)), have cognates in Florida Community Associations. See Fla. Stat. § 718.112(2)(c)
(2007) (open meetings in condo associations); Fla. Stat. § 720.303(2) (2007) (open meetings in
homeowners’ associations); Fla. Stat. § 718.111(12) (open records in condo associations); Fla.
Stat. § 720.303(4) (2007) (open records in homeowners’ associations). Both the condo and
HOA acts contain strict provisions regarding the election of officers and other means of
managing the affairs of governing these quasi-cities. (Citations omitted).

In countries without this Nation’s protections, those wielding political power may resort
to violence in order to preserve their hold. However, such actions are, to say the least,
anathematic to civilized societies. Nevertheless, there are civilized ways to stifle dissent and
criticism, such as abusive and meritless defamation claims. While they may be civilized (in that
there is no bloodshed) they are no less contrary to our profound national commitment to wide-
open and robust debate. See Sullivan, supra.

The Florida Legislature has wisely chosen to place a roadblock in the way of those who
would use the law in this unethical way. As the Legislature passed Fla. Stat. § 768.295 (2007),
the statute prohibiting the government from filing a SLAPP, it further recognized the place of
Homeowners Associations as entities wielding government-style power, with the unfortunate

side effect of possible unrestrained government-style abuse and passed Fla. Stat. § 720.304(4)
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to prevent these entities (and individuals who control them) from succeeding in harassing and
baseless SLAPP litigation.’

The fact is, Fla. Stat. § 720.304(4) demands a prompt resolution of this matter prior to
affording the plaintiff his “victory” of dragging the Defendant into a war of attrition — a tactic
that is certain to crush the Defendant under the economic weight of one of Central Florida’s
largest, most well-known, and most powerful developers. Nevertheless, the First Amendment
would mandate a resolution of the Anti-SLAPP and Abuse of Process counterclaims, in order to
expeditiously put an end to the irreparable harm that began as soon as the Defendant received
the Plaintiff’s unreasonable letter threatening the instant litigation.

The general view is that when litigation is brought for the purpose and intent of
suppressing First Amendment rights, those rights are in jeopardy. See, e.g., Franchise Realty
Interstate Corp. v. San Francisco Local Joint Executive Board of Culinary Workers, 542 F.2d
1076, 1086 (9th Cir. 1976) (when a complaint seeks to suppress or punish First Amendment
rights it should be “properly nipped in the bud by the trial judge”).

The U.S. Supreme Court has held that deprivation of First Amendment rights, even for a
brief period, constitutes irreparable harm. See Elrod v. Burns, 427 U.S. 347, 373-374 (U.S.
1976) (“The loss of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury.”); New York Times Co. v. United States, 403 U.S.

713 (1971); Wyner v. Struhs, 254 F. Supp. 2d 1297, 1301 (S.D. Fla. 2003); Johnson v.

’In the case-at-bar, Plaintiff, Veranda Partners, LLC, purchased principal control over the MetroWest community in
approximately 2002 (Rich McKay, Resident: Suit filed to silence criticism ORLANDO SENTINEL (March 28, 2007),
at B1). Veranda exercises substantial control over the general governance of affiliated MetroWest communities
through the parent HOA, MetroWest Master Association, Inc. At least two of the three key figures controlling the
MetroWest Master Association, Inc., are leading, controlling figures in Veranda Partners, LLC — Ken Simback,
Veranda’s CEO, and Joe Seebach, a senior partner in Veranda. Further, both Veranda Partners and the MetroWest
Master Association, Inc., are managed and supervised out of the exact same address: 1701 Park Center Drive,
Orlando, Florida 32835. See Florida Dept. of State, Division of Corporations, located at http://sunbiz.org
(corporate filings of both Metrowest Master Ass’n, Inc.), attached hereto as Defendant’s Exhibit B.

11



Bergland, 586 F.2d 993, 995 (4th Cir. 1978) (“Violations of first amendment rights constitute
per se irreparable injury.”). The Supreme Court has further held that self-censorship “[i]s a harm
that can be realized even without actual prosecution.” Virginia v. American Bookseller's Ass'n
Inc., 484 U.S. 383, 393 (1988).
V. ABATEMENT

As demonstrated above, before continuing with the Plaintiff’s case, we must reach the
threshold determination of whether the complaint constitutes an illegal SLAPP suit or an abuse
of process. Given the mandates of Florida law and the First Amendment, litigation of the
Slander suit is premature at this point. The proper remedy for premature litigation is “an
abatement or stay of the claim for the period necessary for its maturation under the law.” See
Angrand v. Fox, 552 So. 2d 1113, 1115 (Fla. 3d DCA 1989). See also General Star Indemnity
Co. v. Anheuser-Busch Companies, Inc., 741 So.2d 1259 (Fla. 5th DCA 1999) (bad faith
insurance claim should be abated until coverage is determined, and discovery of an insured's
claim file is not permissible until the insurer's obligation to provide coverage has been
established); Burgess v. Lippman, 929 So.2d 1097 (Fla. 4" DCA 2006) (proper to abate legal
malpractice claim until threshold matter of whether plaintiff incurred legally recoverable
damages is determined, and third party claims are still pending).

Therefore, not only should the underlying Slander suit be abated, but consistent with
General Star Indemnity, the Plaintiff should not be permitted to engage in offensive discovery
because such discovery would be prejudicial to the Defendant/Counterclaimant’s procedurally

superior claim. General Star, 741 So.2d at 1261.
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VI.  CONCLUSION

The Plaintiff has engaged in a classic SLAPP suit which is both repugnant to the First
Amendment and to specific provisions of Florida law. The First Amendment and the Florida
Legislature provide us with clear mandates that this SLAPP suit must be abated, and that the
Plaintiff’s desire to economically starve the Defendant into submission must be frustrated.
Anything less would be a clear violation of Florida law and the United States Constitution.

WHEREFORE, for the above reasons, Defendant request that is Court enter an order
granting the following relief:

A. Abatement of the underlying Slander suit pending a resolution of the Defendant’s
Counterclaims in this matter.

B. Stay any discovery on the claims asserted in the Complaint until resolution of
Defendant’s counterclaims;

C. Such further relief as is equitable and just under the circumstances.

WESTON, GARROU, DEWITT & WALTERS

//ﬁj/é%f"’

MARC J. RANDAZZA, ESQ.

Fla. Bar No.: 625566

DEREK B. BRETT, ESQ.

Fla. Bar No.: 0090750

Attorneys for Defendant/Counterclaimant
781 Douglas Avenue

Altamonte Springs, FL 32714
407-975-9150

407-774-6151 (Facsimile)
www.FirstAmendment.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
via facsimile and U.S. Mail to: John W. Bolanovich, Esq., Attorney for
Plaintiff/Counterdefendant, Bogin, Munns & Munns, P.A., 2601 Technology Drive, Orlando,

Florida 32804, this 5th day of April 2007.

i Dilg—

MARC J. RANDAZZA, ESQ.
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